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NOTES. 


Tue first of February, 1882, is the 
bi-centennial of the purchase of East 
New Jersey by the Proprietors. Just 


two hundred years ago the whole of 
the Province of East New Jersey was 
sold by public auction in London for 
$3,400 to pay the debts of Sir George 


Carteret. Carteret died in 1680 leav- 
ing his property to certain trustees who 
offered East Jersey for sale by public 
auction. The sale took place in Janu- 
ary 1682, the deeds of lease and re- 
lease were dated February 1st and 
2d, and Enst Jersey was bought 
by William Penn and eleven oth- 
ers, who afterwards sold each an 
undivided balf of his share, and thus 
was formed the body of twenty-four 
proprietors. These proprietors not 
only obtained the title to the land but 
also the power of government, and the 
study of how they dealt with their 
strange acquisition is interesting and 
valuable. Their attempt to govern the 
new country according to their own 
notions under a constitution devised 
by them in London, was soon defeated 
by the persistency of the little groups of 
settlers already organized in governing 
themselves according to their own no- 
tions ; and the right of government was 
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surrendered in 1702, but the title to 
the land was retained by the proprie- 
tors, and from them it has been con- 
veyed to its present owners. Thus it 
is that the fee of the soil of New Jer- 
sey has never been in the Government, 
but the successors of the Proprietors, 
who are still an organized body,continue 
to hold the title to all the land which has 
not been “ taken up” and appropriated 
by purchasers and the state retains 
only the riparian rights. 

It is obvious that the study of the 
origin and history of the rights of the 
Proprietors throws much light upon 
many important legal questions. It 
may prove especially valuable in con- 
nection with the controversy over the 
recent sale by the Proprietors of the 
land under Shark River. And apart 
from any practical question the subject 
has a peculiar interest for New Jersey 
lawyers because this is the only state 
in which the land was owned and sold 
by a Land Company and in which the 
government began in the rules of such 
an organization. 

A paper was read upon this subject 
before the New Jersey Historical So- 
ciety on the 17th of January by Mr. 
A. Q. Keasbey in which the leading 
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features of this curious history were 
described with such suggestions and 
applications as would occur to a lawyer 
who was familiar with the subsequent 
history of the government and the 
land titles of the state. A great deal 
of very interesting and valuable infor- 
mation can be obtained from the old 
letters and documents collected in the 
First Series of the ** New Jersey Ar- 
chives.” Mr. Wm. M. Force, who is the 
clerk of the Board of Proprietors, has 
collected the material for a thorough 
history of the subject. 





Tue case of Johnson v. Raylton, de- 
cided Jast summer in the English Court 
of Appeal, L. R. 7 Q. B. D. 438, is of 
especial interest in a manufacturing 
community. The plaintiffs in the case 
were not dealers in iron but manufac- 
turers, and they were so described in 
the statement of their claim and in the 
contract on which they sued. By the 
contract the defendants agreed to buy 
of the plaintiffs 2,000 tons of ship- 
plates of the quality known as “ crown,” 
to pass Lloyds’ survey, to be delivered 
monthly. The plaintiffs before the 
contract was completed closed their 
works and proposed to complete the 
contract by delivery of ship-plates of 
the quatity mentioned iv the contract 
These the de- 
Hence this 


made by another firm. 
fendants refused to accept. 


action in which the plaintiffs obtained | 


a devision in their favor from which the 
defendants appealed. At tbe trial evi. 
dence wus offered that in the iron trade 
there is » custom that under sucha 
contract the seller must supply plates 
of hisown make. This evidence was 
rejected. The court on appeal held 
that it onght to have been received 
and that the defendants were entitled 
to judgment in their favor. They said 
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hat with the exception of two recent 






cases in the Scotch Court of Sessions, 
there was not either in the text books 
or in the decided cases any authority 
on the question raised and that it must 
be considered on principle, and after 
discussing the subject they held, over- 
ruling the Scotch cases, that “ when 
a purchaser orders goods from a firm 
which is a manufacturer only of such 
goods and not a dealer in them, then, 
unless it can be shown that in the par- 
ticular trade, or as regards the particu- 
lar goods, there is « practice or usage 
for the manufacturer to supply the 
goods of other makers, the purchaser 
must be assumed to have contracted 
with the particular manufacturers in 
reliance on the general excellence of 
the work of the firm, and is entitled, 
in the absence of an express stipulation 
to the contrary, to have, in the per- 
formance of the contract, goods of the 
manufacturers’ own make.”’ 





In Kline v. New York Insurance 
Co., the United States Supreme Court, 
in the present term, have held that the 
insanity of a person whose life is in- 
sured is no ground for relief against 
the forfeiture of the policy for the non- 
The premium 
fell due less than three weeks before 
the death of the insured, his mind was 
deranged during that time and his wife 
for whose benefit it was taken out bad 
no knowledge of the existence of it. 
After his death the company offered 
her the surrender value of it, but she 
refused to accept it and filed a bill to 
be relieved against the accidental for- 
feiture of the policy. The court held 
that she was not entitled to relief and 
cited the opinion of Mr. Justice Brad- 
ley in New York Life Ius. Co. v. Strat- 
ham, 93 U. S. 24, in which the prin- 
ciples of law relating to life insurance 
are very clearly stated. The result is 


payment of a premium. 
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the same as in Wheeler v. Conn. Life 
Ins. Co., decided by the New York 
Court of Appeals Nov. 16, 1880, and 
referred toin4N. J. L. J. 164. 

We may say, by the way, that the re- 
ceipts given by the Mutual Benefit Life 
Ins, Co. for premiums do not express 
accurately their legal effect as declared 
by Mr. Justice Bradley in the Stra- 
tham case. These receipts are com- 
monly called in the office *‘ renewals ” of 
the policies, and they declare that the 
policy is continued in force for one 
year by the payment of the premium. 
This is the proper form in case of a 
policy of fire insurance, but not of a 
life insurance policy. Judge Bradley 
says the policy “is not a contract of 
insurance for a single year, with the 
privilege of renewal from year to year 
on payment of the annual premium, 
but it is an entire contract for assur- 
ance for life subject to discontinuance 
and forfeiture for non-payment of any 
of the annual premiums.” 


Tue Supreme Judicial court of Mas- 
sachusetts seems to have fallen away 
from the sound doctrine asserted so 
clearly by Judge Metcalf in Mellen v. 
Whipple, 1 Gray 317, that a person 
cannot sue upon a contract made for 
his benefit between two other persons, 
for it has held that the grantee of 
mortgaged premises may be sued 
by the mortgagee upon an assumption 
of the mortgage; Furnas v. Durgin, 
119 Mass. 500. The liability is no 
doubt considered as equitable rather 
than legal, but it is a result of the 
fusion of the courts of law and equity 
that the court unconsciously gives the 
liability the effect of a legal liability as 
upon a contract and it holds now in 
Muhly v. Fiske, April 1881, that oral 
evidence cannot be used to show that 
the grantee never agreed to assume 
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and pay the mortgage nor authorized 
nor knew of the insertion of the clause 
in the deed. The contrary has been 
held in New Jersey where the equitable 
nature of the liability is clearly under- 
stood. But there is some conflict of 
authority on the subject; one Vice 
Chancellor held one way and one an- 
other. See Beebe v. Staples, Dike v. 
Pidecock, 3 N. J. L. J. 249; but we be- 
lieve the practice is as we have indi- 
cated. 


THERE are a good many rules which 
we learned as law students and never 
did believe to be actual rules of law of 
the present day, and there are many 
more of which we have since grown 
skeptical. One of the former is the 
rule that the word “ month,” in the ab- 
sence of explanation, means a lunar 
month and not acalendar month. We 
know perfectly well that asa matter of 
fact the word month as used at the 
present day does mean, in ninety-nine 
cases out of a hundred, a calendar 
month, which is the only kind of month 
in common use for the measurement of 
time, and it is hard to believe that there 
is a rule of interpretation which de- 
clares it to mean something else from 
what everybody knows it dues mean. 
But now comes a decision of the Chan- 
cery Division of the English High: 
Court of Justice, Hutton v. Brown, 
45 L. T. Rep. (N. S.) 348, in which it 
is held that in a contract of hiring fur- 
niture for the term of twenty-six 
months, the word months means lunar 
months ; and the reason given is that 
Lord Denman said in Simpson v. Hut- 
ton, 11 Q. B. 23, 31: “It is clear that 
months denotes at law lunar months 
unless there is admissible evidence of 
an intention in the parties using the 
word to denote calendar months.” This 
is a curious instance of the persistence 
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of a rule of law after the reason for it 
is entirely gone. When the rule was 
first declared it simply expressed the 
usnal meaning of the word at that day. 
The meaning has since changed in spite 
of the rule and it is folly to continue a 
rule of interpretation in the face of the 
fact that the meaning of the word has 
changed. The explanation of the Eng- 
lish case doubtless is that the lunar 
month is still used in England to some 
extent. In this country nobody ever 
thinks of such a thing and a contract 
of letting for so many lunar months 
would have to be accompanied by a 
calculation in arithmetic before either 
party would know on what day of the 
year it was to end. 


Gro. W. Epwarps, the Jamesburg 
bank robber, who was sentenced to the 
State Prison for ten years in 1871, but 


who escaped in 1872, and was at liberty 
over seven years before recapture, re- 
cently made an application to the Su- 
preme Court for discharge on the 
ground that his ten year's term of ser- 
vice expired in 1881. Judge Van Syckel 
has filed an opinion, in which he re- 
views the principles of the common 
law, having come to the conclusion that 
no statutory provision applicable to the 
case exists in this State. He holds 
that the prisoner must remain in cus- 
tody and at hard labor until the time 
he spent outside of the prison walls is 
made up. The prescribed punishment, 
he adds, has been evaded hitherto by 
the commission of another crime by 
the prisoner in making his escape. 

In Van Voorhis v. Brintnall,13N. 
Y¥. Weekly Digest 246, Oct. 4, 1881, 
the New York Court of Appeals held 
that when a man living in NewYork had 
been divorced by a court of New York? 
which adjudged it to be unlawful for 
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him to marry again, and afterwards 
went with a woman to Connecticut 
with intent to evade the law, and there 
married her according to the laws of 
that state and then returned to New 
York and resided there, this marriage 
must be considered valid in New York 
and the children legitimate. The court 
said: Personal disqualification arising 
not from the laws of nature, but from 
positive laws, especially those of a penal 
nature, are strictly territorial and can- 
not be enforced in any other country 
than that in which they originat- 
ed. We cannot, in the absence of ex- 
press words to that effect, infer that 
the Legistature of this state intended 
its law to contravene the jus gentium 
under which the question of the validi- 
ty of the marriage contract is referred 
by the lex loci contractus. 

In Hames v. The Contra Costa Wa- 
ter Company and the City of Oak- 
land, Cal., decided January 17, 1882, 
the United States Supreme Court lays 
down a series of rules in regard to the 
right of a single stockholder of a cor- 
poration to bring a suit in equity against 
the company to restrain it from carry- 
ing out transactions beyond its powers 
and injurious to the stockholder. The 
appellant, Hames, who is a stockholder 
of the Contra Costa Water Company, 
brought this suit against the company 
and the city of Oakland in the United 
States Circuit Court for the District of 
California, on the ground that the wa- 
ter-works corporation was furnishing 
the city of Oakland with water free of 
charge ; that although he had requested 
the directors to desist they continued 
to do this, to the great injury of him- 
self and other shareholders and of the 
company. He therefore prays for re- 
‘lief. The court, in rendering its deci- 
sion, calls attention to and deprecates 
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the growing practice of bringing into 
the Federal courts, by means of a sin- 
gle non-resident stockholder, contro- 
versies of state corporations with their 
own shareholders or their own neigh- 
bors, which should be settled in the 
courts of the states where such cor po- 
rations are situated. The court then 
takes up the question of the right of a 
single stockholder to bring such an ac- 
tion as the present one, and holds that 
in every such case there must exist, as 
the foundation of the suit, first, some 
action or threatened action of the man- 
aging Board of Directors or Trustees 
of the corporation, which is beyond the 
authority conferred by their charter or 
other source of organization; or, sec- 
ond, such a fraudulent transaction, 
completed or threatened by the exist- 
ing managers in connection with some 
other party or among themselves or 
with other shareholders as will result 
in serious injury to the corporation or 
to the interests of the other sbarehold- 
ers; or, third, when the Board of Di- 
rectors, or a majority of them, are act- 
ing for their own interests in a matter 
destructive of the corporation itself or 
of the rights of the other shareholders; 
or, fourth, when the majority of share- 
holders themselves are oppressively 
and illegally pursuing a course in the 
name of the corporation which is in 
violation of the rights of the other 
shareholders and which can only be re- 
strained by the aid of a court of equity; 
fifth, it must be made tv appear that 
the plaintiff has made an earnest effort 
to obtain redress at the hands of the 
Directors and stockholders of the cor. 
poration ; sixth, that be was the owner 
of the stock on which he claims the 
right to sue at the time of the transac. 
tions of which he complains, or that it 
has since devolved on him by operation 
of Jaw; seventh, that the suit is not a 
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collusive one to confer on a court of 
the United States jurisdiction in a case 
of which it would otherwise have no 
cognizance. As none of these things 


are shown in the present case, the de- 
cree of the Circuit Court dismissing the 
bill was right and must be affirmed. 


AnorTaER case which is governed by 
the principles above set forth was also 
decided, namely, the case of /Tunting- 
ton, appellant, v. The Tax Collector of 
Almeda County, Cal., and the Central 
Pacific Railroad Company. The bill 
of complaint sets forth unjust and ille- 
gal taxation as the ground for the relief 
asked. The court, however, declined 
to consider the sufficiency of the alle- 
gations, for the reason that the points 
enumerated in the decision in the case 
of Hames against the Contra Costa 
Water Company have not been so es- 
tablished in the present suit as to enti- 
tle the complainant to the intervention 
of a court of equity. The decree of the 
court below dismissing the bill was 
affirmed, Opinion by Justice Miller. 





ENCUMBRANCES AS A DEFENCE 
TO A PURCHASE MONEY 
MORTGAGE. 


The course of decision upon the 
remedies of a purchaser of land for a 
defect of title seems to have taken its 
direction in the notions prevailing be- 
fore real estate had become an article 
of commerce. A defect of title was 
regarded as of no consequence so long 
as the possession was not disturbed. 
When real estate was purchased only . 
for the occupation of a man and his 
heirs, his enjoyment of it was not 
affected by any defect of title so long 
as his possession was not disturbed,- 
but now when land is generally bought 
with the expectation of selling it again 
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and is used for the purpose of borrow- 
ing money, the least suggestion of a 
defect of title is a serious injury and 
The 


materially diminishes its value. 


theory of the contract of purchase used 
to be that the buyer paid the consid- 


‘ration money for the possession of the 
land and relied upon the covenants for 
indemnity against a defect of title. It 
was even assumed that he had notice 
of the existing defects of titleand took 
the covenants for the purpose of pro- 
viding for compensation for any injury 
that might arise, and it was beld that 
if be had notice of the encumbrance or 
defect of title, an action upon the cov- 
enant was his only remedy. The only 
objection that could be made to the 
payment of the purchase money was a 
fraudulent concealment of an encum- 
brance or outstanding title. This ques- 
tion was wholly independent of cove- 
nants and could be made in an action 
to rescind the sale or in defending a 
suit for the purchase money. It was 
held, however, that where the convey- 
ance bad been executed, even a court 
of equity would set it aside only on 
the ground of actual fraud ; the failure 
to disclose a material fact of which the 
vendor had only constructive notice 
was not sufficient ; Wilde v. Gibson, 1 
Clark and Fin. N.S. 605. 

It is no doubt a well settled doctrine 
of the law of vendor and purchaser, 
thatin the absence of fraud “ a purchas- 
er who has received no covenants which 
cover the defect or encumbrance, can 
neither detain the purchase money, nor 
recover it back if already paid. 


lately without relief either at law or in 
equity ;” Rawle on Covenants, 614. 
How far the presence of covenants en- 
titles him to relief has been the subject 
of much discussion. The tendency o 
the courts was formerly to distinguish 


Un- | 


less there bas been fraud he is abso- | 
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sharply between defences and cross 
actions. Even upon the sale of per- 
sonal property it was firmly held fora 
long time that breach of warranty or 
condition or partial failure of consid- 
eration could not set up in an action 
for the contract price of goods which 
had been accepted without objection ; 
Grimaldi v. White, 4 Esp. 95; Fisher 
v. Samuda, 1 Camp. 190; Groning v. 
Mendham, 1 Stark. 257; Hopkins v. 
Appleby, 1 Stark. 477; Richardson v. 
| Dunn, 2Q. B. 218; Selway v. Fogg, 5 
'M. and W. 83. The contract for the 
sale of real estate and the securities for 
the payment of the price being by 
specialty, the rule was naturally more 
firmly established in regard to real 
property. It was impossible under 
common law rules to set off in an action 
for the purchase money damages for 
the breach of covenants under seal. 
There are no doubt very serious ob- 
jections independent of the form of 
action to setting up breaches of cove- 
nant in defence to an action for the 
purchase money of real estate. In the 
first place there is the uncertainty how 
far the certainty of the title entered in- 
to the consideration of the contract. 
‘It may well be urged that the consid- 
eration is merely the possession of the 
land and that the defects being known 
were intended to be provided against 
by the covenants alone. It may have 
been that the land was sold for a less 
price because of the defects and that 
it would be unjust to allow the pur- 
chase money to be detained for want 
of something which did not enter into 
the purchase. And again, the damages 
for the breach of the covenant may be 
wholly uncertain, and in many cases 
entirely speculative and even imaginary. 
An alleged defect of title without evic- 
tion may impair the market value of 
property but it is impossible to tell 
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how much, and it is hard to adjust the 
relations between the value for occupa- 
tion and the value for sale. From 
these and many other causes arising 
out of the nature of the case and the 
history of the law the rule has been 
very generally established that the ex- 
istence of an encumbrance or a defect 
of title is no defence to an action for 
the purchase money, even when there 
has been a breach of covenant, unless 
there has been an eviction or at least a 
suit brought to evict; Riwle on Cov. 
658. This doctrine is fully established 
at law even in New York, where recoup- 
ment is freely allowed; Latin v. Vail, 17 
Wendell, 188; Whitney v. Lewis, 21 
Wendell, 131; Lamerson v. Marvin, 8 
Barbour 11 ; and Mr. Rawle says the 
doctrine has been very generally recog- 
nized throughout the Union; Rawle 
on Cov., 659, citing many cases. 

In equity the courts are not hamper- 
ed by the rules of common law proce- 
dure and are more desirous of avoiding 
circuity of action, and yet even here 
it seems to be very generally held that 
unless the purchaser has # present right 
to damages upon his covenants, no 
grounds exist as a general rule on 
which to found an equitable juarisdic- 
tion; Rawle on Cov., 676. Mr. Rawle 
says that the jurisdiction of equity is 
sought either to enjoin the collection 
of the purchase money or to rescind 
the contract, and that where a present 
right to damages exists the jurisdic- 
tion rests on familiar principles, but 
that in the absence of such present 
right the guia timet jurisdiction seems 
to be one rarely exercised. The case 
of the defence to the foreclosure of a 
purchase money mortgage seems to be 
classed by him witha suit to enjoin the 
payment of the purchase money, and it 
is assumed that the same principles 
apply to both. He cites cases which 





strongly maintain the doctrine, and 
some which apply it as well to the de- 
fence of a foreclosure as to a suit to 
enjoin the collection of the purchase 
money ; Bates v. Delavan, 5 Paige, 299; 
Platt v. Gilchrist, 3 Sandf. S. C. 118; 
Case, 5 Conn. 523, 
and many others, and he criticises the 
doctrine of Shannon v. Marselis, Sax- 
ton 413,and VanRiper v. Williams, 1 
Gr. Ch. 407. It may well be that a 
distinction may be taken between a 
suit to enjoin an action at law and the 
defence of a suit in equity. In the 
former case the jurisdiction must be 
established, and in the latter the case 
is already before the court and justice 
may be done the parties 
as the facts may require. However 
this may be, a more liberal doctrine 
has been estnblished in New Jersey 
than that which is stated by Mr. Rawle. 
They hold that the court of equity will 
give relief in case of a defect of title 
upon which a suit for eviction has been 
brought, and they go so far as to allow an 
outstanding encumbrance to be deduct- 
ed from the purchase money and to 
restrain the suit until it is paid. 

In Shannon v. Marselis, Sax. £13, 
525, Chancellor Vroom cites with ap- 
proval Johnson v. Gere, 3 J bns Ch. 
546. which was substantially overruled 
in New York in Bates v. Delavan above 
cited. Shannon v. Marselis was a bill 
to foreclose a first and a third mort- 
gage, which had both been assigned to 
the complainant. It was held that a 
purchaser of the equity of redemption 
of a part of the mortgaged premises 
who gave asecond mortgage for the 
purchase money was entitled to have 
deducted fron this mortgage such por- 
tion of the value of his land as wus 
taken to pay the first mortgage. The 
Chancellor said: “It is very evident 
that if the amount of the (first) mort 


Barkhamsted  v. 


between 
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gage money is raised from Carrick’s 
property and paid to satisfy the mort 
gage, Carrick can immediately recover 
it back by an action of covenant. There 
can be no good reason assigned why 
there should be this circuity of action, 
but a very good one why there should 
not, which is that the money might be 
lost to Carrick altogether, he having 
no security but the covenant, Where 
there is a mere allegation of an out- 
standing title or encumbrance the 
court will not interfere, but leave the 
party to his remedy on the covenant ; 
but where there is an eviction, or even 
an ejectment brought, the court will 
interpose.” 

In VanRiper v. Williams, 1 Gr. Ch. 
407, the opinion of Chancellor Pen- 
nington is as follows: “As the mort- 
gage sought to be foreclosed in this 
case was given to secure the purchase 
money on land sold by the mortgagees, 
with covenants of seizin and against 
incumbrances, and it turns out that 
there was at the time of the conveyance 
an outstanding mortgage which still 
remains an incumbrance upon the 
premises, that mortgage must be first 
removed before a decree for foreclosure 
and sale can in equity be ordered ; or, 
so much of the proceeds of the sale as 
may be necessary for that purpose, 
must by the decree be directed to be 
applied to pay off and satisfy that in- 
cumbrance, and the amount so applied 
deducted from the mortgage debt due 
the complainant.” 

Jaques v. Esler, 3 Gr. Ch. 461 was a 
motion to dissolve an injunction grant- 
ed upon filing the complainant’s bill, 
to restrain the defendants, Esler and 
Bruce, from pruceeding at law to re- 
cover a bond given by the complainant. 
The complainant had purchased land 
with covenants of warranty and seisin, 
and bad given abond and -mortgage 
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for a part of the purchase money. An 
action of ejectment had been brought 
against him by persons claiming the 
land under paramount title, who had 
also filed a bill against him to set aside 
@ conveyance under which he held the 
premises. It was held that the injunc- 
tion was properly granted to restrain 
an action upon the bond for the pur- 
chase money. The Chancellor said :— 
“Tt is well settled that the purchaser 
of real estate by deed of warranty has 
aright to relief in equity against the 
vendor who seeks to enforce the pay- 
ment of a bond and mortgage given for 
the purchase money, until a suit actu- 
ally brought to recover the premises 
by a person cl»iming them by para- 
mount title has been determined. Ue 
is not obliged to look merely to the 
covenant in the deed; he is not to be 


driven to such circuity of action nor 
to rely upon that as his only security. 


The fand iu his hands is a security of 
which it would be inequitable to de- 
prive him. And this rule applies 
whether the purchaser bad notice of 
the outstanding claim or not.” 

In Cvuse v. Boyles, 3 Green Ch. 212, 
it was beld that a deficiency in the 
quantity of the land sold entitled the 
purchaser to an abatement of the price, 
and that this could be set up in a suit 
to foreclose the mortgage given for the 
purchase money. 

Woodruff v. Depue, 1 McCarter 172, 
distinctly confirms the decision in 
Shannon v. Marselis. The suit was 
brought to foreclose » mortgage given 
to secure a part of the purchase money 
of premises conveyed by the mortgagee 
to the mortgagor with covenants of 
general warranty and against encum- 
brances. There was a mortgage on 
the premises at the time of the convey- 
ance which the vendor had failed to 
discharge. It was held that the amount 
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of the encumbrance should be deduct- 
ed from the amount due the complain- 
ant on his mortgage. Chancellor Green 
said: “The case falls directly within 
the principle of Shannon v. Marselis, 
and must be controlled by it.” He 
added, however, that this case was 
stronger than that, because here there 
was a distinct agreement that the sub- 
sisting encumbrance should be paid 
out of the first payments made by the 
mortgagor, or be deducted from the 
mortgage debt. 

In White v. Stretch, 7 C. E. Gr. 76, 
the court said it was well settled that 
if the vendor was bound by his cove- 
nants in the deed to pay off an encum- 
brance, it must be deducted from the 
purchase money mortgage and he can 
have a decree only for the balance. 

Dayton v. Dusenbury,10C. E. Gr. 110, 
was a case in which the amount of the 


subsisting judgments was greater than 
the purchase money mortgage, and a 
suit on the mortgage was stayed until 
the premises should be released from 
the lien of the judgments. 

In regard to a defect of title the 


rule is different. It is well settled 
that the failure of part of the title is no 
defence to a foreclosure of a mortgage 
for the purchase money, unless there 
has been an eviction or at least a suit 
brought to enforce the adverse title. 
If a suit is pending, however, the fore- 
closure may be stayed. Van Wagoner v. 
McEwen, 1 Green Ch. 412; Glenn v. 
Whipple, 1 Beas. 50; Hulfish v. O’- 
Brien, 5 C. E. Gr. 230;%O'Brien v. 
Hulfish, on appeal, 7 C. E. Gr. 471; 
Price v. Lawton, 12 C. E. Gr. 325. 

In O'Brien v. Hulfish, the Chief Jus- 
tice says: “The cases cited in the 
opinion which the Chancellor read in 
this case conclusively show that a mere 
defect of title is not a defence to a bill 
for a foreclosure of a mortgage given 


6 
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for the purchase money. This propo- 
sition has not, so far as I am aware, 
been judicially gainsaid, and upon the 
argument before us it was admitted to 
be settled law.” 

The result of all the cases is, that it 
is well settled in New Jersey that the 
existence of an encumbrance contrary 
to a covenant in the deed of convey- 
ance may be set up in defence to a suit 
on the purchase money mortgage and 
that the amount will be deducted from 
the mortgage ; or, if the encumbrance 
is greater than the mortgage, the fore. 
closure will be stayed until the land is 
released from the lien. On the other 
hand, there is no doubt that a defect 
of title or even a failure of title is not 
of itself a defence to an action for the 
purchase money or even a foreclosure 
of the mortgage. But it may be 
regarded as established by Shannon v. 
Marselis (for the courts do not often go 
backwards), that if any action has been 
taken to disturb the possession of the 
purchaser, a failure of title may be set 
up as a defence. It is to be hoped 
that the courts will go further, and 
grant a stay of proceedings until a de- 
cision may be had in regard to any 
serious dispute respecting the title, 
which is such as materially to affect 
the value of the property. 

Tue Eprror. 





MURDER—THE MARTIN CASE, 


In all crimes but one, courts can 
grade punishment according to the 
atrocity of the offence. In that one— 
murder in the first degree—the pen- 
alty of death by hanging falls without 
reference to its quality. The case of 
Robert Martin, now under sentence of 
death in Essex county, furnishes a 
striking illustration of the necessity 
of a further attempt to define deliberate 
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murder. The facts, as stated by Judge 
Depue in his, charge, were these: 
Martin was a reformed drunkard, kind 
and affectionate to his wife, and de- 
voted to his child, and of excellent 
general character. He had curbed his 
evil habit of drinking for seven months, 
when, through some temptation, he 
succumbed, and during the fatal day 
drank seven glasses of ale, two of gin, 
and four of brandy. Of course he was 
no longer the kind husband and father 
of the last seven months. He had 
voluntarily and weakly transformed 
himself into a drunken brute, and must 
tuke the legal consequences. In this 
condition he returned to his home, and 
after an altercation with his wife— 
which proved harmless—he went to 
his room alone and prepared for bed. 
If he had remained alone and slept off 
his debauch, all would have been well. 
His wife followed him and took away 
the child. What occurred there to 
arouse his drunken passions is not 
knowv. But as she left he sprang for 
a pistol, followed her to the hall, and 
leaning over the stair rail, shot them 
both dead as they reached the foot. He 
went tuo the street, told the first police- 
man, and was taken to the station 
house, almost crazy with remorse as 
soon as he was sober enough to feel it. 

Upon these facts he is adjudged, 
under the statute, to have perpetrated 


murder, “ by lying in wait, or by some! 


other kind of wilful, deliberate, and 
premeditated killing,”’—for all other 
kinds (except those perpetrated in com- 
mitting certain crimes not in question) 
are declared murder in the second de- 
gree. 

It was properly stated by the judge 
to the jury that this statutory definition 
had received a judicial interpretation 
by which they were bound. And he 
quoted it thus: ‘To constitute murder 
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there must be an intention to take life. 
No particular length of time need in- 
tervene between the formation of the 
purpose and its execution. It is not 
necessary that the deliberation should 
continue an hour or aminute.” Of 
course he might have added, “or a 
second.” He describes the act—the 
taking of the pistol—a deadly weapon 
off from the box, his advance across the 
room and hall, and the firing of three 
quick, succeeding shots, and says: 
“From these facts you may infer that 
the intention of the prisoner was to take 
life, and that therefore he is guilty of 
murder in the first degree.” 

Now, if this is the settled judicial in- 
terpretation of this statute as applied 
to such a case, it is time that the 
Legislature should define more clearly 
the line between cold-blooded assas- 
sination and killing in a drunken frenzy. 

It was the obvious purpose of the 
distinction drawn in the statute, to im- 
pose the punishment of death only 
upon murder “with malice afore- 
thought,”"—upon killing a human being 
with an intention pre-formed, delib- 
erated upon, and considered before- 
hand. But it is idle to multiply ad- 
jectives, if itis the law that such con- 
sideration and deliberation need be 
only for a minute, or a second, or if it 
applies to the instantaneous delibera- 
tions of a mind burning and raging with 
thirteen glasses of mixed liquors; if 
we think it best to make it the law, 
that if a kind and affectionate reformed 
drunkard of good character forgets his 
good resolutions, and is tempted to 
become intoxicated, he must be con- 
clusively held capable of forming an 
instantaneous intention to take life, 
and be hanged if he executes it—even 
upon the wife and child whom he loves 
—as guilty of wilful, deliberate and 
premeditated murder—then the statute 
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ought to stand with its present inter- 
pretation. But if we desire to draw a 
distinction between such a case as this, 
and that of the assassin whu lies in wait 
and broods over his crime resolved on, 
for hate or greed—then the law should 
be changed by using words which can- 
not be so interpreted. 

Bishop, in the third edition of his 
Criminal Law, (section 499) says, “ The 
question of drunkenness will neces- 
sarily present itself in new forms and 
under new complications as the light 
and facts of our jurisprudence travel 
on.” And accordingly in his seventh 
edition just issued. he says (section 
409) “where murder is divided by 
statute into two degrees, and to con- 
stitute it in the first degree there must 
be the specific intent to take life, this 
specific intent does not in fact exist, 
and the murder is not in this degree, 
where one not meaning to commit a 
homicide~becomes so drunk as to be 
incapable of intending to do it; and 
then in this condition kills a man; 
in such a case the courts hold that the 
offence of murder is only in the second 
degree,”—citing more than twenty 
American cases. 

The charge of Judge Depue was not 
contrary to this view, although the 
jury probably understood it to be so. 
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The difficulty arises in the judicial 
definition of deliberation and pre- 
meditation. The very words imply a 
mental operation that cannot be per- 
formed in a minute by a drunken man. 
They are, deliberation—weighing the 
matter—pondering ; meditation—*a 
series of thoughts occasioned by any 
object or occurrence; and not only 
this—a pre-meditation, a series of 
thoughts passing in the mind before 
the occurrence. This may all occur 
with a drunken man who resolves to 
kill, and then gets drunk and does it ; 
but it cannot occur with a kind and 
affectionate father who is tempted to 
brutalize himself with drink, and then 
kills in a moment of passion the objects 
of his love. 

Judge Gaston, in State v. Johnson, 
1 Ire. 354, says: ‘There can be no 
such thing in law as a killing with 
malice, and also upon the furor brevis 
of passion. Malice excludes passion. 
Passion presupposes the absence of 
malice.” It is time that some precise 
statutory words should be discovered 
to avoid confounding such a case as 
Martin’s with that of the cold-blooded, 
deliberate assassin, and subjecting 
them to the same irrevucabdle doom. 


A. Q. K. 





U. S. CIRCUIT COURT, DISTRICT OF NEW JERSEY. 


LETTERS PATENT—COMITY— IN- 
FRINGEMENT. 


Spring and Others v. Domestic Sewing Ma- 
chine Co. 
November 18, 1881. 
The machine covered by letters patent issued 
to Charles and Andrew Spring, May 10, 
1859, for an improvement in lathes for turn- 





ing irregular forms, is not anticipated by 
the Pernot machine. 

In patent cases a circuit court will follow a 
previous decision, rendered by the court of 
another circuit, where the same patent was 
a subject of controversy, only when the evi- 
dence that has been introduced in the two 
cases is substantially the same. 

Very slight proof of infringement is sufficient. 
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Messrs, Geo. FE. Betton and Geo. WS. 
Boutwell, for complainants. 

Mr. John Dane, Jr., for defendant. 

Nrxon, D. J. The question of the 
yalidity of the patent on which this 
suit was brought was before the learn- 
ed judges of the first circuit, Clifford 
and Lowell, at the term of October, 
1874. It was there held that the com- 
plainants’ patent was a valuable and 
ingenious improvement in lathes for 
turning irregular forms; that Charles 
and Andrew Spring were original and 
meritorious inventors of the said im- 
provement ; but that the patent should 
be declared void in view of the fact 
that the testimony showed that they 
were not the first inventors; that the 
patent was for a combination, all the 
elements of which were old; and that 
the same was anticipated by the ma- 
chine of one Pernot, proved to have 
been made in New York, and operated 
there for several years in the manu- 
facture of large quantities of sewing 
machine needles. Spring v. Packard, 
7 O. G. 341. 

The great respect which we entertaio 
for the opinion of that court as well 
as interstate comity, would readily lead 
us to accept its decision as controlling 
this case, if the truth of the facts on 
which it was based were not contro- 
verted and seriously questioned here. 
It is insisted by the complainarts: (1) 
That their proofs in the present case 
show the falsity of the testimony on 
which it is attempted to establish the 
existence of the Pernot machine, or, at 
least, that part of it embracing the 
mechanism which anticipates the Spring 
patent anterior to the date of the com- 
plainants’ invention. (2) That, even if 
its prior existence is admitted, the 
mechanism is not an anticipation of 
the specifications and claims of thé 
Spring patent. 





1. As to the first point, respecting 
the actual existence of the Pernot ma- 
chine, it is a well-settled principle that 
the burden of proof is on the defend- 
ant. Pernot, the alleged inventor, 
testifies that he completed and used 
it as early as the year 1853, for turning 
needles, and that it was substantially 
in the same condition and contained 
the same mechanism for curving the 
shoulders and sharpening the points of 
the needles at the time of his examina- 
tion as a witness in this case, as when it 
was finished in 1853. 

The claim. of the Spring patent is 
for the combination of a griping chuck, 
by which an article can be so held by 
one end as to present the other free 
to be operated upon with a rest pre- 
ceding the cutting tool, when it is com- 
bined with a guide-cam or its equiva- 
lent, which modifies the movement of 
the cutting tool, all operating together 
for the purpose set forth. The dis- 
tinguishing features of the patent are 
the cams or formers for turning the 
curved shoulders and the points of the 
sewing machine needles. 

The patentees, in their specifications, 
state that the pattern, e’, which is ad- 
justable by means of the set-screw, 7’, 
is pivoted in g, and serves to shape the 
shank, while the pattern, o’, which is 
adjustable along the length of g, as 
well as outward from it, serves to form 
and shape the point. 

Is there any mechanism found in the 
Pernot machine which produces either 
of these results, and if so, at what time 
do the proofs show that it was first 
attached? The curved or rounded 
shoulder to a needle made in this ma- 
chine, is, doubtless, formed by the 
wedge, a, which operates to draw back 
the knife as it approaches the griping 
chuck ; and Pernot, in his examination 
states that although he never pointed 
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the needles in the practical use of his 
lathe, the mechanism was capable of 
such adjustment that the points could 
be readily turned. 

We are then brought to the inquiry, 
whether the wedge, a, and the bar, 5, 
were in the Pernot lathe prior to the 
Spring invention in 1857? The first 
witness upon this point is the com- 
plainants' expert, Hoadley. He con- 
siders the wedge, a, and the bar, 5, an 
evident after-thought, worked into the 
otherwise completed lathe at some time 
snbsequent to its original completion 
and operation. This opinion is found- 


ed— First, upon the examination under 
a glass of the six needles, marked 
‘*Pernot needles, Ex. 14,” which had 
been exhibited by Pernot, in a former 
suit, as the product of his machine, 
and as proof that be had made upon 
the said machine needles with curved 


or rounded shoulders and sharp points, 
and which, the witness thought, gave 
unmistakable evidence of being finished 
by hand-tooling, both as to the shoul- 
ders and the points. And, secondly, 
upon the striking differences in the 
execution of the work on different parts 
of the lathe ; “ »ll parts,” says the wit- 
ness, “being well formed, accurately 
fitted, and well finished, except the 
important bar, 6, and its clamp-screws, 
cc, These are coarse, rude, and de- 
void of finish, and have all the char- 
acteristics of a subsequent addition and 
of a temporary makeshift.” And, third- 
ly, upon the conviction that the ma- 
chine had been originally constructed 
for turning needles without points, 
and to a square shoulder, as shown by 
the presence of the diagonal set-screw, 
R, which could have no other purpose 
in connection with the organization of 
the lathe. He is strongly corroborated 
in all these particulars by the testimo- 
ny of O. S. Hosmer and Edwin Strain, 
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gentlemen of long experience in the 
manufacture of sewing-machine nee- 
dles, and whose cautious methods of 
testifying have not failed to make a 
favorable impression upon the mind of 
the court. 

But the most remarkable evidence in 
regard to the Pernot machine came 
out in the final examination of Alonzo 
Taylor and Joseph Bellows. These 
were first offered by the defendant as 
witnesses to prove the product of the 
lathe previous to the date of the Spring 
invention. Taylor, in testifying for 
the defendant, said that he first saw 
the Pernot machine in 1855, and that 
needles were produced by it with 
rounded or tapering shanks. But when 
he was afterwards recalled by the com- 
plainants he stated that his previous 
testimony had been given under a 
misapprehension of the matter in con- 
troversy ; that he thought the suit had 
been brought for the infringement of a 
patent for a tapered shank needle, and 
not for a machine which could make 
one ; that he always supposed that the 
tapering shanks of the needles made 
on the Pernot machine were turned 
and formed by hand-tooling ; that when 
he first saw the machine, in 1855, it bad 
neither the wedge, a, nor bar, }, nor 
any other device which could be used 
for forming a tapering shank or sharp 
point on the needle. He is confirmed 
by Bellows, who testifies to the altera- 
tion of and addition to the machine. 
He says that he went into the employ 
of Pernot in the fall of 1855 or spring 
of 1856, and continued with him for 
several years ; that he was bis fureman 
in 1858, and was married on the sev- 
enteenth of June of that year, and that 
the wedge and bar were added to the 
machine after that date; that before 
these were attached Pernot made his 
needles by turning up to a square 
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shoulder, and then filing them and 
grinding them down on an emery 
wheel. Such testimony throws serious 
doubts upon the truth of the state- 
ment of Pernot and Lis brother-in-law, 
Davis, that as early as 1853 the former 
invented and used in connection with 
his lathe the mechanism needed to 
taper the shoulders and sharpen the 
points of needles produced by his ma- 
chine. In view of the great commer- 
cial value of such a discovery in form- 
ing sewing machine needles, it seems 
incredible that, after making the in- 
vention, be should so soon have aband- 
oned it, and returned to the old and 
more imperfect and costly methods of 
producing them. 

3. In consequence of such improba. 
bility, we have been led to carefully 
consider the evidence which induced 
the learned judges who decided the 
former suit to hold that the Pernot 
machine was in fact an anticipation of 
the Spring invention, and we are bound 
to say, although with great diffidence, 
that we question the correctness of 
their conclusions. Spring's patent 
claimed to be and is an organized 
mechanism, capable of completely 
shaping sewing machine needles, 
throughout their entire length from 
point to hilt, at one operation. If 
Pernot’s machine, under any of the 
proved circumstances of its organiza- 
tion and use, ever accomplished this, 
which we seriously doubt, it performed 
its work so imperfectly that the in- 
ventor laid no stress upon it, and pre- 
ferred to sharpen his needles by hand, 
and soon laid aside the supplementary 
mechanism which bad reference to the 
forming of a tapering shank. [If it ex- 
isted at all, its life was so fitful and 
uncertain that it must be put in the 
category of abandoned experiments ; 
and such a failure ought not to be re- 
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garded as an anticipation of the inven- 
tion of the Springs, who, it is conceded, 
were original inventors, and who, in 
our judgment, were the first inventors 
of a successful machine which was ca- 
pable of turning the barrel, point, and 
curved shoulder of a sewing-machine 
needle at one continuous movement of 
the cutting tool. 

It only remains to consider the 
question of infringement, in proving 
which the burden is upon the com- 
plainants. The evidence of infringe- 
ment is slight. It rests mainly upon 
the testimony of John Armstrong, who 
commenced work with the inventors of 
the complainants’ machine in 1858; 
continued in their employ until 1862, 
then went to the war; came back to 
them in 1865, and remained with them 
until 1869, during which times he 
worked and became well acquainted 
with the Spring machine. He after- 
wards went into the employ of the de- 
fendant corporation in July, 1876, and 
remained there ten months. While 
with them he saw in use by the de- 
fendant company machines operating 
to turn sewing-machine needles, hav-. 
ing substantially the same parts or 
elements that he was familiar with, in 
the Spring machine, to wit, a griping- 
chuck, which held one end of the wire, 
leaving the other end free to be 
operated upon, and the wire passing 
through the dies or rest, which was 
preceded by a knife that was governed 
by cams or a former. 

In view of the decision of the Su- 
preme Court in Bennet v. Fowler, 8 
Wall, 445, this proof, if not rebutted, 
would seem to be sufficient. In that 
case the proof of infringment was 
that the defendant used machines sub- 
stantially like the complainants, and 
the court held that if the defendant 
intended to contest the point he should 





THE NEW JERSEY LAW JOURNAL. 


have introduced proof to that effect. 

Upon the whole case, we are of the 
opinion that a decree should be entered 
for the complainants.—Federal Re- 
porter. 





DISCHARGE -TRANSFERS. 


In re Smith, Bankrupt. 
[December 22, 1881.] 

A bankrupt’s application for a discharge is 
seasonable if made before the discharge of 
the assignee. 

A year before his failure the bankrupt made a 
transfer of some of his property without 
consideration. eld, on the evidence, that 
it was not made in contemplation of bank- 
ruptcy. 

In Bankruptey. 

Messrs. Coult & Howell, for bank- 
rupt. 

Mr. Henry Huston, for creditor. 

Nixon, D. J.: Thirteen specifications 
are filed against the bankrupt’s dis- 
charge. On the argument only the 
third, sixth, seventh, eighth, eleventh, 
twelfth and thirteenth were relied upon 
by the opposing creditor. The third 
alleges that the bankrupt did not apply 
for his discharge within a reasonable 

time. Before the act of July 26, 1876, 

the law required that the bankrupt, 

having no assets, should apply for his 
discharge within one year after the 
petition in bankruptcy was filed. That 
act extended the time “to the final dis- 
position.of the cause,” which has been 
held to mean the final disposition of 
the admiuistration of the estate, in- 
cluding the discharge of the assignee. 
There is no proof before me that the 
assignee has been discharged. The 
sixth and seventh allege that the bank- 
rupt allowed ficticious claims to be 
proved against his estate, severally 
specifying the proofs of debt made by 

Abraham Smith, his father, and Jacob 

Guild, bis brother-in-law. The testi- 

mony putin by the opposing creditor 
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shows that both of these persons had 
valid and subsisting claims against the 
bankrupt. The eighth was that the 
bankrupt did not keep proper books of 
account. It was in evidence that he 
failed in business in the year 1874; 
that he had books of account while the 
business was carried on; that after his 
failure they were taken by him to his 
father’s house, at Deckertown ; that all 
collectible debts were collected ; that 
he left them there during the year 1876, 
while he was living in Chicago, and 
that, without his knowledge or wish, 
they were sold by his sister to the rag- 
man, a8 waste paper, under the impres- 
sion that they were of no value to any 
one. All the proof is to the effect that 
they were regularly kept, and were val- 
ueless to the creditors, The remaining 
specifications have reference to the 
transfer and assignment by the bank- 
rupt of mineral leases to his brother- 
in-law, Guild, and of an endowment 
policy of life insurance for $5,000 upon 
his life to his father, Abrabam Smith. 
The allegation is that these were trans- 
ferred by him in contemplation of 
bankruptcy. I have had no difficulty 
in regard to the leases, as the evidence 
is quite clear that they were of no val- 
ue, either in the hands of the bankrupt 
or of his assignee. But this is not the 
case as to the insurance policy. It was 
taken by the bankrupt on his own life, 
in the Mutual Life Insurance Company 
of New York, in 1866, on the plan of 
its becoming a paid-up policy at the 
end of 10 years, and all the annual 
premiums, except one or two, had been 
paid by the bankrupt at the time of the 
assignment, and the unpaid premiums 
were afterwards settled by a transfer 
of accumulated dividends. It was as- 
signed without the payment of any 
consideration. The bankrupt says he 
gave it to his father because he wanted 
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his parents to have the benefit of it in 
case of his death. The father testifies 
that he knew nothing of the trans- 
fer for a year or two after it had been 
assigned to him. Whatever the inten- 
tion of the bankrupt may have been 
the effect of his action was to give over 
to his father, as against the claims of 
creditors, a valuable asset. Where the 
company is solvent,a paid-up policy 
will generally be purchased by the in- 
stitution; and where this cannot be 
effected it has a market value. The 
counsel for the bankrupt insisted, on 
the argument, that it could not be said 
it was assigned “in contemplation of 
bankruptcy,” because the assignor did 
not go into bankruptcy until five years 
afterwards. But that is not the mean- 


ing of the phrase as used in the law. 
It occurred in the bankruptcy act of 
1841, and had received a judicial con- 


struction when the late act was passed. 

In Everett v. Stone, 3 Story 453, Mr. 
Justice Story said: ‘Contemplation 
of bankruptcy’ means a contemplation 
of becoming a broken-up and ruined 
man; according to the original signifi- 
cation of the term, a person whose ta 
ble or counter of business is broken 
up, bancus ruptus.” In order, there- 
fore, to show that the debtor contem- 
plated bankruptcy, it is not necessary 
to prove that, at the time of the trans- 
fer, there was in his mind an actual in- 
tention of becoming a bankrupt. If 
his pecuniary condition or act commit- 
ted was such that he could not reason- 
ably avoid becoming a bankrupt, the 
law considers him as acting in contem-. 
plation of bankruptcy. The question, 
then, is: What was the pecuniary con- 
dition of the bankrupt on the eigh- 
teenth of April, 1873, when the gift 
was made to his father? The burden 


of proof is on the opposing creditor. |" 


It is his duty to make it clear that the 
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bankrupt was so much involved that 
he was in insolvent circumstances, and 
that bankruptcy was imminent. Has 
he done so? The bankrupt was two or 
thre times under examination as a wit- 
ness, and, speaking of the state of his 
affairs at the time of the assignment of 
the policy to his father, he says: “At 
that time I considered I was good 
financially ; I considered myself worth 
from six to ten thousand dollars after 
the payment of all my debts. At that 
time. my property consisted of my 
store-house, stock in trade, books of 
account, notes, etc.” Although he 
gave other testimony on the subject, 
which excites suspicion and tends to a 
different conclusion, Iam not willing 
to say that he has positively contradict- 
ed it. His failure the next year can 
be traced to other causes, for he began 
in the winter of 1873-4 to speculate in 
mineral lands and stocks, and his op. 
erations seemed to have been financial - 
ly disastrous. In enumerating his 
debts during the month of April, 1873, 
he says that he was liable to the Do- 
mestic Sewing Machine Company, on 
account of the transactions of his- 
brother, in $7,000 or $8,000. But he 
must have been relieved subsequently 
from the payment of the larger part of 
this sum, as he elsewhere states that 
his net loss on account of his brother 
was not more than from $2,000 to $4,- 
000. In short, the proof does not sat- 
isfy me that be was insolvent when the 
transfer or gift was made, and hence I 
am relieved from considering whether 
a gift under such circumstances—so 
long a time before the bankruptcy pro- 
ceedings began—is one of the grounds 
for withholding a discharge under the 
ninth clause of section 5,110 of the 
bankrupt act. 

A discharge will be granted.— Fede- 
ral Reporter. 
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TRADE-MARKS—ACCOUNTING— 
COSTS. 


Sawyer v. Kellogg. 
[November 19, 1881.] 

K., who was engaged largely in the business 
of packing blues, on his own account and 
for others in the trade, put up the blues cov- 
ered by the infringing trade-mark for the 
firm of B. & Co., who sold them, paying K. 
for the work and labor of packing them. K. 
was adjudged an infringer, an injunction 
issued against him, and the decree directed 
an accounting. On motion to strike from 
the decree the clauses directing an account- 
ing, Held, that the complainant was entitled 
to an accounting to enable him to ascertain 
what profits were made by K. by his work 
and labor, and what damages resulted there. 
from. 

In trade-mark cases the ordinary rule is that a 
decree for an infringement and an injunc- 
tion carries costs; and this rule applies, 
though no demand was made before suit 
that the defendant should cease to use the 


infringing trade-mark. 

On motion to amend decree. 

Mr. George Putnam Smith for the 
motion, 

Mr. Rowland Cox contra. 


Nixon, D. J.: This is a motion to 
strike from the decree entered in the 
above case the clauses which direct an 
accounting and the payment of costs. 

1. As to the accounting. The coun- 
sel for the defendant rests his applica- 
tion to strike out on two grounds: 
First, because the proofs show that the 
defendant is not the person liable to 
account to the complainant. The evi- 
dence is that the defendant was largely 
engaged in packing blues on his own 
account and for others in the trade; 
that all the blues covered by the in- 
fringing trade-mark were put up by 


him for the firm of James S. Barron &! 


Co., dealers in woodenware, rope and 
cordage in New York, who placed the 
same upon the market; that he made 
no sales to any one of the articles thus 
packed, but received pay from his em- 


7 
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ployers solely for the work and labor 
of packing. The bill of complaint 
prays for an injunction, and for profits 
and damages. Uaving been adjudged 
an infringer of the trade-mark of the 
complainant, an injunction has been 
issued against him. Under the above 
state of facts, should he be compelled 
to account for profits and damages? 
We have no doubt about the propriety 
of the reference or of the liability of the 
defendant, if it can be shown on the 
accounting that profits were made by 
his work and labor, or that damages 
resulted to the complainant therefrom. 
If he did not sell, the profits on the 
sales are not chargeable to him; but if 
any profits came to him for preparing 
the article for those who did sell, they 
belong to the complainant, and the ob- 
ject of the accounting is to ascertain 
that fact. And if the defendant has 
damaged the complainant by the un- 
lawful use of his trade-mark, the nature 
and extent of the damage is a proper 
subject of inquiry. Second, because 
the complainant has forfeited his right 
to an account by laches in bringing his 
suit, In England the rule is stringent 
in trade-mark cases that lack of dili- 
gence in suing deprives the complain- 
ant in equity of the right either to an 
injunction or an account, Our courts 
are more liberal in this respect. A long 
lapse of time will not deprive the own- 
er of a trade-mark of an injunction 
against an infringer, but a reasonable 
diligence is required of a complainant 
in asserting his rights, if he would hold 
a wrong-doer to an account for profits 
and damages. ‘This rule, however, ap- 
plies only to those cases where there 
has been an acquiescence after a knowl- 
edge of the infringement is brought 
home to the complainant. Such is not 
the present case. Although the defen- 
dant began the packing of bluing in the 
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packages complained of early in the 
year 1878, there is no evidence that the 
complainant knew it until a short time 
before the suit was brought. 

2. As to the matter of costs, We 
find nothing in this case to take it out 
of the ordinary rule that a decree for 
an infringement and an injunction ear- 
ries costs. The only reason suggested 
by the counsel for the defendant was 
that no demand was made before suit 
that the defendant should cease to use 
the label. We have never understood 
that in such cases a demand was nec- 
essary, nor that an infringer, who 
stoutly contests the suit to the end, 
should be relieved from the payment 
of the costs which have been incurred 
in consequence of his wrong-doing and 
his litigation. 

The motion to strike out is over- 
ruled, but, under the circumstances, 
without costs, on the motion, to the 
complainants.—Federal Reporter. 





LETTERS PATENT--SUIT FOR IN- 
FRINGEMENT—DEFENCE. 


lilingworth v. Spaulding. Doyle v. The Same. 
{December 24, 1881.] 

Whether a knowledge, by persons residing in 

this country, of a foreign use of a patent is 

a defence to a suit for infringement, guere. 

In Equity. 

Mr. J. U, Clayton for complainant. 

Messrs. A. Q. Keasbey and Francis 
Forbes for defendants. 

Nixon, D. J.: Two motions are made 
in the above stated cases, which, how- 
ever, involve the same question. The 
defendants move that they be allowed 
to amend their answer, in the case of 
Illingworth v. Spaulding, by inserting 
the following allegation: ‘* That the 
said letters patent No. 166,700 [on 
which the suit of the complainant is 
founded| are void, for that the sanie 
thing, or every material part thereof, 
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claimed therein as new, was, prior to 
the date of the said alleged invention 
by the said John Illingworth, known to 
the following named persons in this 
country, viz: John Hogan, who resides 
in the city of Brooklyn, state of New 
York, by whom it had been used in the 
city of Sheffield, England, and who 
knew of its use by J. & Riley Carr & 
Co., at said city of Sheffield, England. 
* * *" Other names are inserted, 
averring the same knowledge in sub- 
stantially the same language. The 
complainant moves, in the case of Doyle 
against the same defendants, to strike 
out similar allegations in the answe 

filed therein. by 

It was intimated upon the argument 
that the object of making and arguing . 
these motions, at this stage of the pro- 
ceedings, was to obtain the ruling of 
the court upon the question whether 
such averments, if proved, would be 
regarded as a defence in a suit for in- 
fringement. The precise question to 
be determined is the meaning of the 
expression “known or used in this 
country,” as it occurs in section 4886 
of the Revised Statutes. The words 
“known or used” have been employed 
in all the patent laws from the first act, 
passed April 10, 1790, down to their 
latest general revision, July 8, 18/0; 
but the other words of the phrase, “ in 
this country,’’ were not added until the 
last-named act was passed. Why were 
they inserted, and what restrictions 
were they intended to impose? 

The aim of the section is to define 
what inventions or discoveries are pat- 
entable, and Congress has used therein 
the following language: “Any person 


who has invented or discovered any 
new and useful art, machine, manufac- 
ture, or composition of matter, or any 
new or useful improvement thereof, 
not known or used by others in this 
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country, and not patented or described 
in any printed publication in this or 
any foreign country, before his inven- 
tion or discovery thereof, and not in 
public use or on public sale for more 
than two years prior to his application, 
unless the same is proved to have been 
abandoned, may, upon the payment of 
the fees required by law, and other due 
proceedings had, obtain a patent there- 
for.” 

It is an elementary principle in the 
construction of a statute that the mean- 
ing of one part is to be discovered or 
deduced from a view of the whole. 
Hence, if one part be doubtful or ob- 
‘,*seure, the proper way to ascertain the 
intent is to consider the other parts of 
the act,—the words and meaning of 
one frequently leading to the sense of 
another. Dwarris, St. 188. 


Are there any other provisions in the 


law which throw any light upon the 
meaning of the above quoted section? 
Under the fourth subdivision of section 
4920 the defendant, in an action for in- 
fringement, is authorized to prove on 
the trial that the complainant was not 
the original and first inventor or dis- 
coverer of any waterial or substantial 
part of the thing patented; but this 
must be done, subject to the limita- 
tions imposed by section 4923, which 
provides that: whenever it appears that 
a patentee, at the time of making his 
application for the patent, believed 
himself to be the original and first in- 
ventor or discoverer of the thing pat- 
ented, the same shall not be held to be 
void on account of the invention or 
discovery, or any part thereof, having 
been known or used in a foreign coun- 
try before his invention or discovery 
thereof, if it had not been patented, or 
described in a printed publication. 
This provision also appeared in the 
fifteenth section of the act of July 4, 
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1836, and since that date the courts 
have uniformly held that no prior use 
in a foreign country of an invention in- 
validated a patent granted here, unless 
the invention had been patented, or 
described in some printed publication. 
O'Reiley v. Morse, 15 How. 62; Hays 
v. Sul or, 1 Fish. 532 ; Judson v. Cope, 
IJ. 623; Curt. Pat. § 99. 

In the amendment proposed a for- 
eign use of the patent is set up, which, 
in itself, is an immaterial fact. But the 
offer goes further, and includes proof 
of a knowledge of such use by persons 
residing in this country. This suggests 
a defence different from that of a for- 
eign patent,or of a description in a print- 
ed publication, and one, I believe, that 
has never been adjudicated. The nearest 
approach to it is the case of Judson v. 
Cope, supra. A careful examination of 
the questions raised on the trial leads 
to the conclusion that the learned judge 
who presided was inclined to regard as 
tenable the defence here proposed. A 
witness named French was on the 
stand, and the defendants’ counsel 
asked: ‘* Have you any knowledge of 
such valve being known and used prior 
to 1850 by James Watt, at his manu- 
factory in Birmingham called Soho? 
The question was objected to for want 
of sufficient notice under the statute, 
inasmuch as the notice had not stated 
‘who had knowledge” of the use of 
the valve by James Watt, but stated 
simply that it had been used by him at 
the place named in the interrogatory. 
The judge said that the question was 
new, and although he had serious 
doubts whether any proof was compe- 
tent to render void an American patent, 
except that it had been patented abroad, 
or had been described in a printed pub- 
lication ; yet, in speaking of the defec- 
tive notice, he said: “If the averment 
had been that the witness French, re- 
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siding at a certain place described, had 
knowledge of the fact that James Watt 
had known and used this invention in 
England, perhaps the proof would be 
competent. If the notice had averred 
that this witness had knowledge of the 
use of this invention at Birmingham at 
the time stated, the question perhaps 
might be admissible.” 

But we are not willing to attempt to 
determine a question so important upon 





a motion to amend a pleading. With- 
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out expressing any opinion, we have 
concluded to allow the amendment pro- 
posed in the case of Illingworth v. 
Spaulding, and to deny the application 
to strike out in the case of Doyle v. 
Spaulding. This leaves the matter 
within the record to be decided upon 
the final hearing, and gives to either 
party the benefit of an appeal, if the 
decision here should be unsatisfactory. 
—Frederal Reporter. 





COURT OF CHANCERY OF NEW JERSEY. 


MORTGAGE—DEFICIENCY. 


Elizabeth W. Allen v. Joseph E. Allen. 
[October Term, 1881.] 
The act of Mar. 12, 1880, P. L. 255, does not! 
destroy the legal or equitable liability for 
deficiency. It only forbids it being enforc- 
edin a suit to foreclose. It may be enforced | 
in another suit either at law or in equity. 
The bill was filed Sept. 8, 1880, to 
foreclose a mortgage for $1,000 dated 
May 1, 1857, on lands in the city of 
Rahway. It asks for decrees for de- 
ficiency against some of the defendants 
who became grantees of the mortgaged 
premises subject to the mortgage and 
with assumptions to pay and discharge 
as expressed in the conveyance made 
to them respectively. The bill also 
says that the city of Rahway claims to 
have some liens on the mortgaged 
lands, but alleges that such liens, if 
any, are subsequent to the mortgage. 
It does not state what the liens are. 
An answer was filed for William 
Gibby, one of the grantees, denying 
his liability to a decree for deficiency. 
An answer was filed for the city of 
Rahway setting up that taxes for State, 








county and city purposes assessed by 


said city on the lands in the mortgage 
are liens on said lands prior to the 
liens of the mortgage. The answer 
does not specify the taxes or show in 
what year they were assessed or for 
what sums. 


A general demurrer was filed by 
Joseph E. Allen, one of the defendants, 
sought to be charged with a decree for 
deficiency. . 

The cause being referred to Vice- 
Chancellor Dodd was submitted to him 
upon the pleadings and written briefs. 

Mr. Robert Ailen, Jr., for complain- 
ant. 

Mr. William J. Gibby for defend- 
ant, William Gibby. 

Mr. Garret Berry for city of Rab- 
way. 

Messrs. Vail and Ward for Joseph 
E. Allen. 

Tue Vick CHancettor: The com- 
plainants ask that Joseph W. Allen, 
obligor and mortgagor, and William 
Gibby, Joseph E. Allen and others, 
who are grantees of the mortgaged 
premises, assumed with their grantors 
to pay and discharge the mortgage 
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may be decreed to pay the deficiency, 
if any, of the mortgage debt after ap- 
plying thereto the proceeds of the fore- 
closure sale. That the obligor, Joseph 
W. Allen, is not liable to such a decree 
was settled by this Court in Newark 
Savings Institution v. Forman, 6 Stew- 
art 436. It was there held that the 
act of March 12, 1880, P. L, 255, was 
not unconstitutional, though it de- 
prived the complainant of the right to 
a personal decree against the obligor 
for the reason that while the remedy 
previously .xisting in equity was taken 
away by the act there remained the 
remedy of an action at law on the bond. 
Against the defendants in this case, who 
are sought to be personally charged 
for deficiency on the ground that they 
assumed with their grantors to pay 
the mortgage debt and so become lia- 
ble in equity to the holders of that 
debt, the above act has not been held 
to take away the right toa decree in 
equity as in the case of the Savings 
Institution in Newark it was held to 
do in respect to the obligor. The 
equitable obligation against the gran- 
tees, who so assumed the mortgage, 
still remains and may, I think, be en- 
forced, but not in this suit to foreclose. 
The language of the act cannot be so 
construed as to prevent the holder of 
the mortgage from bringing a suit for 
that purpose if a deficiency should be 
found to exist after foreclosure sale. 
The act prohibits a decree for defi- 
ciency only “ in all proceedings to fore- 
close.” To construe it as prohibiting 
the enforcement of an equitable obliga- 
tion enforceable nowhere else than in 
equity would be to extend the act be- 
yond its plain terms. The relief in 
equity is regulated but not destroyed. 
The demurrer in the present case must 
therefore be sustained and also for the 
same reasons the defence set up in the 
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answer of defendant, William Gibby. 
Assuming that the taxes referred to 
in the answer are liens upon the mort- 
gaged premises, (as they seem to b2 
considered in the briefs,) the question 
whether they are prior to the mortgage 
and entitled to be first paid is settled 
by the cases of Trustees, etc., v. Tren- 
ton, 3 Stewart 667, and city of Pater- 
son v. O'Neil, 5 Stewart 386. The 
charter of the city of Rahway, P. L. 
1865, p. 499, read in the light of the 
above cases, manifests a clear legislative 
intention to make taxes assessed after 
the execution of a mortgage, a lien on 
the premises against which they are 
assessed prior to the lien of the mort- 
gage. 

There should be a reference to a 
master to ascertain the amount due on 
the mortgage and also the amounts due 
for taxes. 





PETITION—ADVERTISEMENT— 
SALE OF LAND. 


Eliza Taylor v. The Derrom Lumber Land and 
Building Co. 
[At Chambers, Jan, 1882.] 

On Bill to foreclose. 

A petition was filed setting forth the 
facts that the bill to foreclose was filed 
in the above suit, on the twenty-first 
day of April, 1873. In due time a de- 
cree was made, ordering the premises 
in said mortgage to be sold. The execu- 
tion contained a correct copy of the 
premises as described in the mortgage, 
but the advertisement contained a 
slight inaccuracy, having the starting 
course incorrectly described. The 
premises under this advertisement were 
sold and a sheriff's deed made contain- 
ing said inaccuracy. The object of 
this petition was to have the starting 
course changed in the sheriff's deed so 
as to read as it was written in the 
mortgage and execution, An affidavit 
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accompanied the petition by the dep- 
uty sheriff of the county stating that 
the error was a clerical one, not at all 
misleading, and that he intended to 
sell and did sell the premises as de- 
scribed in the execution. The error 
consisted in writing “two” for ‘‘ten.” 
Mr. Francis Scott for the petition. 
Tue CHANcELLOoR said the remedy, if 
applied, was extremely summary, yet 
thought that it was an injustice to the 
petitioner who is a subsequent pur- 
chaser of the property to be compelled 
to notify the parties. He referred to 
Waldron v. Letson, 2 McCarter 126, 
which is ultra in its notion of the power 
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of the court to deal with such matters. 
This is a case in which, after foreclos- 
ure and sale, the purchaser was pro 
tected in his possession of a piece of 
property, not even contained in the 
mortgage, it having been proved to the 
satisfaction of the court that this part 
had been paid for and was intended to 
be included in the mortgage. And 
the defendant was perpetually enjoined 
from disturbing the purchaser and was 
decreed to release his right and title in 
the premises. 

The Chancellor thought this a pre- 
cedent and granted the prayer of the 
petition. 





ESSEX OYER & TERMINER. 


MURDER-—INSANITY. 


The State v. Graves. 
[Jan. 23, 1882. ] 

The prisoner was on trial for the 
murder of Edward Soden. It was not 
disputed that the prisoner, who was an 
old man, had shot and killed a boy 
named Edward Soden in Newark on 
the evening of December 20th, 1881. 
The boy had teased and annoyed the 
prisoner in the morning, and the evi- 
dence was that the prisoner followed 
and lay in wait for him in the evening 
and shot him from behind as he was 
lighting a street lamp,holding the pistol 
close to vital parts and inflicting a 
wound which was almost immediately 
fatal. 

The defence was insanity. 

Mr. Abeel for the State. : 

Mr. Abner Kalisch for the prisoner. 


CASES BEFORE THE INFERIOR COURTS. 


oner at the bar is on trial on an indict- 
ment for murder in causing the death 
of Edward Soden, by shooting him in 
this city on the evening of the 20th of 
December last. Under the form of this 
indictment the prisoner may be con- . 
victed of murder in the first, or murder 
in the second degree. The classifica- 
tion of murder into two degrees is 
made by statute and the statute re- 
quires the jury on a conviction to des- 
ignate by their verdict whether they 
find the accused guilty of murder in 
the first degree or murder in the se- 
cond degree. 

The distinguishing feature between 
the two degrees of murder is the in- 
tent within which the homicidal act was 
done. If the intent was to be mere 
bodily harm, the offense is murder in 
the second degree. If the intent was 
to take life, it is murder in the first 
\degree. No particular length of time 
need intervene between the formation 





- Depve,J., cbarged the jury as follows: 
GENTLEMEN OF THE JuRY :—The pris- 


of the purpose to kill and its execution 
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It is not necessary that the deliberation 
should continue an hour or a minute. 
It is enough that the design to kill was 
fully conceived and purposely executed. 

It is on this branch of the case— 
whether the accused killed the deceased 
and whether he is guilty of murder in 
the first or second degree—that he is en- 
titled to the benefit of reasonable doubt. 
The evidence in this case puts these sub- 
jects beyond a possible doubt. The 
killing is admitted. That the purpose 
of the prisoner was to kill is shown by 
the most satisfactory proof. He used 
a deadly weapon, held so close to the 
body of the deceased, in proximity 
to vital parts, that escape from death 
would have been miraculous. He lay 
in wait for the deceased, and when he 
saw the deceased lighting the lamp he 
advanced upon him, and, placing the 
pistol close to his back, fired the fatal 
shot. Indeed, gentlemen, the prisoner 
admitted6n the stand that he left the 
house on Commerce street in the even- 
ing about the time the deceased was 
accustomed to leave his home to per- 
form his daily round of duty, for the 
purpose of finding deceased, with in- 
tent to kill. 

The evidence beyond all controversy 
shows a killing of the deceased with a 
deliberately formed purpose to kill, and 
consequently the prisoner, if guilty at 
all. is guilty of murder in the first de- 
gree. The single point in controversy 
is whether the accused is criminally re- 
sponsible for the act. The defence is 
insanity. Against such a defence the 
law entertains no prejudice. On the 
contrary, if a defence of this character 
be properly proved and sufficiently es- 
tablished, the law accords the accused 
the full benefit of it by an acquittal of 
all criminal responsibility. 

In the first place the burden of proof 
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rests upon the accused. The law pre- 
sumes that every man is sane until the 
contrary is proved. Hence when an 
accused sets up the defence of insanity 
the burden of proof is upon him. The 
prisuner has been examined as a witness 
in his own behalf. But his testimony 
should be closely scrutinized and re- 
ceived with great caution—especially 
where it relates to the state of his mind 
at the time of the humicide, for insani- 
ty is a disease and not a transient im- 
pulse of the mind; and manifestations 
of the existence of the disease before 


and after the commission of the deed 
would naturally be expected. 


In the next place the law adopts a 
standard of its own as a test of crimi- 
val responsibility—a standard not al- 
ways in harmony with the views of 
scientists. Many of the forms and de- 
grees of mental disease which, in the 
judgment of learned men would be 
regarded as insanity, are utterly reject- 
ed by the law in the administration of 
criminal justice. 


The law regards insanity as a disease 
of the mind, implying fixedness and 
continuance of mental condition. It 
therefore rejects the doctrine of what 
is called emotional insanity, which be- 
gins in the eve of the criminal act and 
ends where it is consummated. The 
law also utterly repudiates in criminal 
prosecutions such defences when based 
on a defective or perverted moral sense 
—generally known as moral insanity. 
If the accused has sufficient mind to 
know the difference between right and 
wrong with respect to the act he is 
doing and to control bis conduct under 
ordinary circumstances, he cannot dis- 
charge himself from responsibility by 
showing that he did the act under the 
influence of an irresistible impulse. 
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MIDDLESEX CIRCUIT. 


CERTIORARI--RECCGRDER’S COURT 
OF PERTH AMBOY. 


The City of Perth Amboy v. Thomas Holton. 
[Dece. 20, 1881.] 

A certiorari will not issue to take up to the 
Cirenit Court a judgment of the Common 
Pleas on appeal from a judgment of the 
Recorder of Perth Amboy on the violation 
of an ordinance. 

On certiorari. 

On motion to dismiss certiorari for 
want of jurisdiction in the Circuit 
Court. 

Mr. J. Kearney Rice for the motion. 

Mr. I. W. Beekman contra. 

Scupper, J.: The authority to issue 
the writ of certiorari must be found in 
Sec. 11. Certiorari act Sec. 11, Rev. 
p. 99. 1t is only given to remove 


judgments in the courts of Common 
Pleas upon appeals from courts for the 


trial of small causes. 

The proceeding was originally be- 
fore the Recorder of Perth Amboy for 
a penalty for violation of an ordinance 
of said city, and conviction thereunder. 
See. 11, Charter of Perth Amboy, Laws 
18708. 11. By this section an appeal 
is given as in cases where appeal may 
now be bad from judgments in courts 
for the trial of small causes. This ap- 
peal was taken in the present cause, 
and judgment of reversal pronounced 
in the court of Common Pleas. 

It is evident that the judgment thus 
given was not an a; peal from a court 
for the trial of small causes; it was an 
appeal from a conviction by a recorder 
given by a special statute. The right 
to use the writ of certiorari to the Cir- 
cuit Court is confined to the one class 
of cases mentioned in the statute; 
State v. Dean, 2 Vroom 302. What 
court and proceedings are intended by 
these words are found discussed in 
Wright v. Moran, 14 Vroom 49, 56. 





The writ of certiorari, for want of 
jurisdiction in this court to issue it to 
the Court of Common Pleas, must be 
dismissed and with costs. Montgomery 
v. Bruere, 6 Hal. 168. 





ESSEX CIRCUIT COURT. 


ee ee 


CERTIFIED CHECK—PRESENT- 
MENT. 


Mills v. State Banking Co. 
[Decided January 28, 1882.] 

On August 31st, 1881, John White- 
head drew his check on the State Bank- 
ing Company in favor of Cornelia Mills 
for $759.75. It was indorsed by the 
cashier, “ Good at the Mechanics’ Na- 
tional Bank, Newark, N. J.””’ Mr. White- 
head delivered the check to the payee 
immediately, and she retained it in her 
hands until after the failure of the 
bank, October 31st. The receiver re- 
fused to pay the check and required 
her to prove her claim with the other 
creditors. She then brought this suit 
against the State Banking Company for 
the amount of the check. The Banking 
Company defended on the ground that 
they had the money in the Mechanics’ 
National when the check was certified, 
and that the failure of payment was 
due to the plaintiff’s delay in present- 
ing the check. 

Messrs. Whitehead and Gallagher, 
for the plaintiff. 

Mr. Condit, for defendants. 

Deprve, J., decided that the plaintiff 
could not recover as she had not used 
due diligence in presenting the check. 





ESSEX QUARTER SESSIONS. 


POWER OF THE COURT TO AMEND 
VERDICT—CUMULATIVE SEN- 
TENCES. 


The State v. Howkins. 
[Dec. Term, 1881,] 
The defendant, Richard Hawkins, 
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was indicted for embezzlement. The 
indictment contained one hundred and 
four counts. Each count charged a 
distinct embezzlement of different sums 
of money on different dates, covering a 
period of six months, from January 26, 
1880 to July 3, of the same year. The 
defendant was convicted on twenty- 
nine counts, and acquitted as to the 
other counts. The verdict rendered by 
the jury and the form in which it was 
entered by the court appear in the 
opinion below: 

A motion was made to arrest the 
judgment because the verdict as ren- 
dered by the jury was not a verdict 
upon the indictment, and for the other 
reasons stated in the judge’s opinion. 
Objection was also made that the 
schedule of “ raised and double items” 
which was allowed to go to the jury 
was not the same paper which had been 
used on the trial, but was compiled 
under the direction of the court from 
the schedules prepared by the counsel 
on both sides. 


The presiding judge corrected the 
verdict originally entered, by entering 
in his own handwriting in the minutes 
of the court the following order : 


‘‘It appearing to the Court that there has 
been a mis-entry of the verdict in this case 
through mistake on the part of the clerk in 
respect to count number one and count num- 
ber sixty-nine of the indictment,— 

‘*It is ordered by the Court on its own 
motion that the said verdict be corrected 
and amended, so that it shall appear not 
guilty as to count number one and count 
nnmber sixty-nine; but guilty as to count 
number sixty-seven. 

** Done in open court, etc., 

LUDLOW McCARTER, P. J.” 


It was insisted also on the part of the 
8 
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defence that the prisoner could not be 
sentenced cumulatively upon every 
count upon which he was convicted, 
an! reference was made to the famous 
“omnibus” indictment against Wm. M. 
Tweed, containing two hundred and 
fifty counts, on which he was convicted 
upon all the counts and sentenced upon 
twenty-five or thirty, the term of im- 
prisonment on one count to begin at 
the expiration of the term upon anoth- 
er, and this judgment was reversed by 
the Court of Appeals on the ground 
that the sentences could not be made 
cumulative. 

Some discussion arose also in regard 
to the construction of the 57th section 
of the Criminal Procedure act relating 
to the number of embezzlements to be 
laid in one indictment. - 

Mr, G. N. Abeel for the State. . 

Mr. Elwood CU. Harris and Mr. C. 
S. Titsworth for the prisoner. 

McCarter, P. J.: /Zeld in regard to 
the 57th section of the Criminal Pro- 
cedure act that the statute meant what 
it says, 7. ¢., that no matter how many 
distinct acts of embezzlement an of- 
fender may be guilty of, if they were 
committed within the space of six 
months they could be all laid in the 
same indictment. In pronouncing sen- 
tence he refused to follow the doctrine 
of the New York Court of Appeals in 
the Tweed case, and expressly stated 
tbat he did not recognize that case as 
law. He referred to the recent deci- 
sion of the House of Lords in the Tich- 
borne case and said he would follow 
that case. He then sentenced the pris- 
oner to pay a fine of $250 on twenty 
counts of the indictment—in all $5,000, 
and costs, which was promptly paid. 
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UNITED STATES SUPREME COURT. 


CHANCERY PRACTICE--BILL OF 
REVIEW—PERFORMANCE OF 
DECREE—EXCEPTION. 


Davis v. Speiden. 
[October Term, 1881.] 

It is error for the court to dismiss a bill of re- 
view on the ground that the decree has not 
been performed, where the complainant in 
the bill of review makes an uncontradicted 
showing that he was unable, because he was 
without means and financially embarrassed, 
to comply with the order of court, which 
was that he should pay a certain sum of 
money into court. Such a showing makes 
a case within the operation of the exception 
to the rule dispensing with its performance, 
in case of ‘“*poverty, want of assets, or 
other inability to do it.” 

Appeal from the Supreme Court of 
the District of Columbia. 


Mr. Chief Justice Warre delivered 
the opinion of the court. After review- 
ing the old English cases, he concludes: 
“This brings us to the facts as pre- 
sented by this record. The bill of re- 
view does not aver a performance of 
the decree or give any excuse for non- 


performance. It was demurred to, 
among other things, on this ground. 
The court below at special term, not- 
withstanding the demurrer, reversed 
and vacated the decree in the original 
cause, and gave the complainant in the 
bill of review leave to answer instanter, 
and for that purpose to withdraw the 
answer filed as an exhibit to the present 
bill, leaving a copy with the papers. 
Speiden was also enjoined from prose- 
cuting his suit at law until the final 
hearing of the original cause. On ap- 
peal to the general term it was orde~ed 





|that Davis be permitted, by a day 


named, to pay into court the amount 
due on the decree against him; and if 
he did, that the decree of the special 
term be affirmed; but if he did not, 
that such decree be reversed and the 
bill of review dismissed. At the ap- 
pointed time Davis appeared, and by 
affidavit showed to the court that he 
was utterly unable to comply with the 
decree at general term ; that he had no 
means and no possible way by or from 
which he could raise the money to 
bring into court, and this because of 
the great financial embarrassment un- 
der which he was then laboring. He 
consequently asked that the order as 
entered be modified so as to allow him 
to amend his bill, or, if that could not 
be done, that his bill be dismissed with- 
out prejudice. This was refused, and, 
consequently, the decree of the special 
term was reversed and the bill of re- 
view dismissed. In this we think there 
was error. The injustice of the decree 
as it stood was manifest on the face of 
the record, and the showing by the affi- 
davit, which was uncontradicted, clear- 
ly brought the complainant in review 
within the operation of the exception 
to the rule dispensing with perform- 
ance in case of “poverty, want of as- 
sets, or other inability to do it.” Wiser 
v. Blachly, 2 Johns. Ch. 290. 

The decree of the Supreme Court of 
the district in general term is reversed 
and the cause remanded, with instruc- 
tions to affirm the decree at special 
term and proceed accordingly. 
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VARIOUS TOPICS. 


THE GUITEAU TRIAL. 

The long trial of Charles J. Guiteau 
for the murder of President Garfield 
came to an end on January 25th with a 
verdict of guilty. The verdict was re- 
ceived throughout the country with a 
feeling of satisfaction which amounted 
almost to rejoicing. Tuis trial is a 
forcible example of the function of ju- 
dicial punishment as the means of grat- 
ifying legally the passion of revenge. 
It has illustrated the remark of Mr. 
Justice Stephen that judicial punish- 
ment bears the same relation to the 
passion of revenge as marriage does to 
the sexual passion. The victim of this 
offence was one in whom the whole 
people was interested, and the feeling 
of vengeance was therefore wide-spread 
and freely expressed, so that it became 
much more evident than it is in the 
case of offences against private individ- 
uals, and showed the necessity of tak- 
ing it into account in considering the 
theory of punishment. 

The impatience of the people at the 
great length of the trial and their sat- 
isfaction in the result has made it seem 
as if their desire of vengeance was 
almost blood-thirsty. The newspapers 
treated it as if it were a struggle be- 
tween the people and the miserable 
wretch at the bar, and a final victory 
for the people. It seemed at one time 
as if the prisoner were at bay and the 
people were the hounds in pursuit. 
The fault was largely with the newspa- 
pers, which have acted in a manner 
shocking to every lawyer's sense of de 
cency, and largely also to the spirit in 
which the prosecution was conducted, 
which was especially appareut in the 





closing speech. The truth is, however, 
that the people were satisfied early in 
the trial of the responsibility of the 
prisoner and regarded the defence as a 
sham. The prolongation of the de- 
fence and the insolence and depravity 
displayed by the prisoner therefore in- 
creased their indignation and led to a 
clamor for a speedy condemnation. 

The result of this was to throw the 
blame upon the judge, who was charg- 
ed with bringing disgrace upon Ameri- 
can jurisprudence. This cry was taken 
up on the other side of the water and 
the people here have accepted the re- 
proach asif the court and our laws 
were to blame forthe extraordinary 
character of the prisoner and his de- 
fence. The defence was insanity and 
the prisoner was a very strange man. 
It was plainly the duty of the court to 
treat the prisoner as if he were insane; 
to treat him as sane and punish him 
during the trial for his conduct would 
plainly be to prejudge the case. The 
court could not control him nor cut 
short his defence. The prosecution, 
indeed, expressly requested that he 
should be allowed full liberty, and the 
result has proved the wisdom of the 
course. It is evident that the prison- 
er’s full revelation of his character and 
motives has of itself convicted him. 

To a candid mind the case has been 
by no means free from doubt. The 
want of rational motive for the crime, 
and the prisoner's vanity and self -satis- 
faction in the accomplishment of a deed 
that is regarded by all the world with 
horror ; his apparent belief that it was 
approved by the pegple; the compla- 
placenecy with which he told his own 
vileness ; the folly of his whole con- 
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duct on the trial, and some of the inci- 
dents of his past life were certainly 
indications of a disordered brain, but 
it was apparent that he had a keen and 
cunning intellect ; that he understood 
clearly the distinction between right 
and wrong; that he knew be was com- 
mitting a crime; that he was subject to 
fear of punishment: that his whole na- 
ture was depraved and that he was not, 
as he claimed to be, possessed by an 
insane delusion of inspiration. He was 
therefore clearly responsible under the 
law, and his punishment will have all 
the elements of judicial punishment. 
It will be the punishment of a person 
who knows he has done wilful wrong, 
and who knows the meaning of punish- 
ment; it will gratify a reasonable and 
proper public desire for vengeance, and 
it will have a tendency to deter others 
of a like character from similar crimes. 
The judge’s charge was perfectly fair 
and contains an admirable statement 
of the law upon the defence of insan- 
ity. It follows very closely the views 
adopted in New Jersey, and recently 
expressed in the case of The State v. 
Graves, reported in this number. 





PROPOSED CHANGES IN THE 
UNITED STATES COURTS. 





“ Resolutions touching relief of Unit- 
ed States courts” were adopted by the 
Missouri State Bar Association at its 
annual meeting held Dec. 27th and 
28th, 1881. They have been published 
and sent to members of the bar 
throughout the country with the re- 
quest that they consider them and ex- 
press their views upon them to the 
committee, so that the opinions so 
obtained may be presented to the 
American Bar Association next Sum- 
mer. The resolutions call attention 
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the United States under existing laws 
is not sufficient for the burdens which 
are imposed upon it and which cannot 
but increase with the increasing mem- 
bers and business of the people of the 
country, and calls attention to the 
statements made by ex-Justive Strong, 
of the Supreme Court in an article in 
the May number of the North Ameri- 
can Review and by Judge McCrary in 
an article in the Central Law Journal 
of Sept. 2, 1881, and heartily approves 
of the suggestions made in these arti- 
cles. 

The resolutions suggest: 1. An in- 
crease in the number of the circuit 
judges with a better salary and the 
payment of travelling expenses. 

2. The establishment of intermediate 
appellate courts, one in each circuit, 
to which causes might be taken from 
the Circuit Courts under such regula- 
tion in respect to further appeal to the 
Supreme Court as should relieve the 
latter court, in all except patent and 
copyright cases, from the considera- 


secure the determination in the inter- 
mediate courts of all cases except such 
as from the nature and importance of 
the questions involved therein, or for 
the purpose of securing uniformity in 
the administration of the law, ought to 
be finally determined by the Supreme 
Court. 

That the establishment of these ap- 
pellate courts would give opportunity 
for appeal in many cases not now ap- 
pealable and upon interlocutory orders 
which cannot now be heard except on 
appeal after final decree. 

They express the opinion that both 
Circuit and District judges should be 
authorized to perform the duties of 
either court, thus practically consoli- 
dating the courts without digturbing 





to the fact that the judicial force of 


their formal organization. 


tion of questions of fact, and as should .- 






Bye 
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They commend as to its general fea- 
tures the bill introduced into the Sen 
ate by Senator Davis, which contains 
substantially the above provisions. 
They condemn any plan of relieving 
the Supreme Court which looks to the 
establishment at Washington of any 
other appellate court, whether inferior 
to or co-ordinate with the Supreme 
Court, and express the belief that the 
division of the court into sections, 
whether the number of the judges be 
increased or not, would be open to 
grave constitutional objections, besides 
being likely to impair the dignity and 
efficiency of the Supreme Court itself, 
and not likely to afford any but tem- 
porary assistance. 

The need of some relief to the Su- 
preme court is very urgent. The plan 
thus proposed deserves careful atten- 
tion and we trust all the lawyers to 
whom the resolutions have been sent 
will give the committee the benefit of 
their suggestions. This plan seems to 
us to be in its general provisions the 
best that has been proposed. It is 
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certainly desirable that the Supreme 
Court itself should not be divided nor 
much increased in numbers. The sec- 
ond suggestion might be made more 
definite, and here perhaps is the point 
where the greatest difficulty will be 
found. It is not easy to limit appeals 
to important questions of law without 
seriously impairing the right of appeal. 
The suggestions do not say whether 
the intermediate courts should consist 
of the Circuit and District judges or 
of others, though the inference is that 
the latter was intended. Indeed it 
must be so if there is to be an appellate 
court in each circuit. Would it not be 
better to form an appellate court out 
of the Circuit and district judges of two 
circuits, and make thus a court in banc 
or a sort of “general term.” It was 
this that was suggested by Judge 
Strong. This would have the advan- 
tage of giving the judges of appeal 
the practical knowledge which comes 
from trying causes and would involve 
no great increase in the number of the 
Federal judges.—[Eb. | 





MISCELLANY. 


SECRETARY FRELINGHUYSEN. 


The appointment of Mr. Frelinghuysen to 
be Secretary of State is very gratifying to the 
Bar of New Jersey. They are proud of their 
distinguished member and feel that he is 
worthy of the high office to which he has been 
called. 

His experience and attainments as a lawyer 
are excellent qualifications for the duties of 
his office, and he is thoroughly equipped by 
reason of his experience in the Senate and his 
familiarity gained there with the affairs of the 
Department of State. 

The kindly feelings of the Bar toward Mr. 


Frelinghuysen were warmly expressed ut the 





reception given to him by Mr. Thomas N. Mc- 
Carter on Friday evening Dec. 31st. Mr. Mc- 
Carter invited members of the Bar from all 
parts of the State and from New York with 
many other guests to meet the Secretary of 
State on that evening at Mr. McCarter’s resi- 
dence in Newark. The invitation was very 
generally accepted. The lawyers came in 
great numbers and greeted Mr Frelinghuysen 
with hearty congratulations. The reception 
was @ very delightful one. The guests were 
all in the best of spirits and enjoyed them- 
selves thoroughly. Mr. T. T. Kinney enter- 
tained Mr. Frelinghuysen at a dinner of six- 
teen covers on Thursday evening Dec. 30th. 
The members of the Bench and Bar have ten: 
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dered Mr. Frelinghuysen a public dinner to 
‘* testify to him their brotherly regard and to 
express their pride and satisfaction in his 
being selected for his distinguished position.” 
Mr. Frelinghuysen has replied thanking them 
for their kindness and regretting that the time 
within which such an expression of respect 
would be timely, is entirely occupied with du- 
ties not to be neglected. 





THE RESIGNATION OF VICE- 
CHANCELLOR DODD. 





Mr. Amzi Dodd has resigned the office of 
Vice-Chancellor and has accepted the position 
of president of the Mutual Benefit Life In- 
surance Company. Mr. Dodd has certainly 
done wisely. It was not to be expected that 
he should continue to submit himself to the 
responsibility and hard work of his judicial 
office for a few years longer on a small salary, 
when he is offered a permanent position at the 
head of a great Company with a large salary 
and comparatively easy duties. 

We need not be astonished if some others of 
our judicial officers yield to the same induce- 
ments. If the office of a judge were perma- 
nent and provided with a pension there are 
few good judges who would abandon it; pro- 
fessional pride and love of the work would 
keep them in it; but when it must end soon 
and leave a man without visible means of sup- 
port, it is as easy to give it up at one time as 
at another and few men can refuse an offer of 
a more lucrative position. 

The resignation of Mr. Dodd is a serious 
loss to the State. He was peculiarly fitted by 
his experience and habits of mind for the posi- 
tion. Besides learning in the law he had the 
power of logical reasoning, a sound judgment 
and great patience and combined deliberation 
with great facility for despatching business. 
He was the first person who held the office of 
Vice-Chancellor in New Jersey. He was ap- 
pointed by Chancellor Runyon May 2, 1871, 
soon after the office was created, and held it 
until May 1, 1875, when he resigned. And 
again when the second Vice-Chancellorship 
was created he was persuaded to accept the 
office and held it since March last. 

Mr. Dodd has also resigned his position as 
Judge of the Court of Appeals. He was ap- 
pointed to this in 1872 and has added greatly 
to the strength of the court. 
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PROPOSED CHANGE IN THE 
COURTS. 





A bill was introduced into the State Senate 
on January 23d, providing for the ultimate 
reduction of the number of the Supreme Court 
to five ; the abolition of the office of judge of 
the Common Pleas, the creation of five judi- 
cial districts and the appointment of two cir- 
cuit judges for each district. These judges 
are to hold office for seven years, and are to 
be vested with all the powers, duties and jur- 
isdiction now conferred upon a justice of the 
Supreme Court when sitting in the Circuit 
Court, subject to ‘‘ like appeal, certiorari and 
writs of error.” They are to be the only 
judges of the several circuit courts, courts of 
common pleas, courts of general quarter ses- 
sions, orphans’ courts and courts of special 
sessions, and any one of said judges may hold 
either of said courts. They, with the Supreme 
Court Judges, are to be the only judges of the 
Court of Oyer and Terminer. The Supreme 
Court judges are to have power to try issues 
joined in the Supreme Court. The office of 
every judge of the common pleas is to be de- 
clared to be vacant on the ist day of April 
next, and the commissions of the new judges 
are to be issued on that day. 





BOOK NOTICES. 





An AwnatyticaL Dicest or THE Law AND 
Practice of the Courts of Common Law, 
Divorce, Probate, Admiralty and Bankrupt- 
cy and of the High Court of Justice and 
the Court of Appeal of England, compris- 
ing the reported cases from 1756 to 1878, 
with references to the Rules and Statutes, 
founded on the Digests of Harrison and 
Fisuer, by Ephraim A. Jacob, of the 
New York Bar, New York: George 8. 
Diossy, 1881. [Ed. A. Veghte, Special 
Agent for New Jersey. | 
This is a rearrangement of Fisher’s Har- 

rison, bringing it down ten years later. Re- 

arrangement was certainly what Fisher’s 

Digest needed. The very fact that it contain- 

ed all the important cases admirably stated 

made it the more provoking that it was so 
hard to find anything in it. Mr. Jacob has 
taken the old text without change, has added 
to it the text of the annuals and has arranged 
it in a manner which will make it easier, for 

American lawyers, at least, to find what they 

are looking for. He has gathered together 


under one title muoh that was scattered over 





es 
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many, and will refer to the sub-divisions by 
means of an index and cross references. 
Eight volumes have now been published, and 
the final volume is said to be in press, so that 
the work will no doubt soon be complete. 
The typography, while it does not equal that 
of the English edition, as a specimen of the 
printer’s art, is better for the lawyer’s pur- 
poses in the use of capitals and ‘‘display”’ and 
the arrangement of paragraphs, and this is a 
great matter in a digest. 

This work must inevitably take the place of 
Fisher’s Harrison in this country. The nine 
volumes of this can be had of Mr. Veghte for 
$6.00 per volume, in sets. The five volumes 
of the old digest cost $80 at the least and the 
two supplements are $18 more; and the new 
edition is in one alphabet and betier arranged. 
It certainly is a matter of congratulation to 
the American bar that they can have the bene- 
fit of Fisher’s very accurate work at a low 
price and arranged to suit their own habits of 
thought. 


CoMMENTARIES ON THE OrimINAL Law, by 
Joel Prentiss Bishop. Seventh edition, re- 
Boston: 


vised and enlarged. 2 volumes. 

Little Brown & Co., 1882. 

Thé first thing one turns to in a new edition 
of one of Mr. Bishop’s books is the preface. 
It is sure to be original and amusing and al- 
ways contains some good suggestions. This 
one suggests first that what is needed most of 
all is a disposition in the profession not to 
take things on trust, but for every man to look 
and see for himself; and secondly, the estab- 
lishment of a bureau to investigate, by the 
help of trained experts, every book relating 
to the law, and especially every new one, and 
report in writing to the profession simply and 
only as to its bona fides. If it professes to be 
original, how far is it so? Are due credits 
given? Are there concealed piracies? And 
many other questions to the same point. 

Mr. Bishop’s own books would certainly 
bear the examination better than many others. 
They are original almost to a fault. He is 
never content with merely stating the result 
of the cases as they are, but examines the 
principles and expresses his own opinions of 
what the law is upon legal principle in spite 
of the decisions. Fortunately his opinions 
are just and his legal reasoning is sound 
and he takes care to distinguish plainly 
between his own views and the opinions of 
the courts, but in the hands of less honest and 
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capable men his method. might be dangerous, 
and we are content to allow some men to 
plagarize as much as they please, provided 
they furnish us with a collection of authori- 
ties. Books like Mr. Bishop’s, those which 
are thoughtful and original,” are of course, 
the only ones which are of permanent value 
as text books of the law. 

This seventh edition of the Criminal Law 
contains some modifications of the sixth. A 
chapter is added upon the reports and text 
books composing the authorities upon crimin- 
al law with some suggestions upon the doc- 
trine of stare decisis as applied to criminal 
cases. Several chapters have been re-written 
and more than 900 additional cases have been 
cited. The chapter on mental incapacity is 
among those that were re-written and is well 
worth « careful study after all the thoughtless 
discussion of this subject with which the 
country has been surfeited. 


CoMMENTARIES ON Law or AGEnoy, by Joseph 
Story,LL.D. Ninth edition, revised, with 
additions, by Charles P. Greenough. Boston: 
Little Brown & Co., 1882. 


The text in this edition, we are glad to see, 
has been restored to that of the last edition 
published by Judge Story himself and all in- 
terpolations and additions by subsequent 
editors have been placed among the notes. 
Judge Story’s notes have been restored to the 
condition in which he left them and the notes 
of the various editors are distinguished by 
different marks. This restoration of the old 
text and Judge Story’s notes is of itself a suf- 
ficient reason for the new edition, but the 
editor, with a more practical end in view, has 
himself prepared notes showing the course of 
decision down to the present day. These 
notes often contain long and thorough dis- 
cussions of the subjects in hand for much 
light has been thrown upon them since Judge 
Story’s day. The evident purpose, however, 
has been to keep the notes strictly subordinate 
to the text. The multiplication of cases is 
illustrated by the fact that more than 1,400 
new cases have been cited, most of them re- 
ported since the last edition. 


Tue Law or InsuRANcE as applied to Fire, 
Life, Accident and Guarantee, by John 
Wilder May. Second Edition, revised and 
enlarged. Boston: Little Brown & Oo. 
1882. 

In the first edition of this book, published 


in 1873, the author spoke of the difficulty of 
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making a completed treatise upon a branch of 
the law still in process of formation and so 
incomplete asthis. In the present edition he 
has been able to bring to a conclusion much 
that was then uncertain and to leave out some 
discussions of what is now practically settled. 
The value of the book is well known. It is 
only necessary to say that in this edition two 
thousand new cases have been cited and the 
indexes have been revised and improved and 
the discussions have been brought down to 
the present day. The printing and binding 
of this and of all these books of Little 
Brown are of the best quality. 


New Jersey Equity Reports, Volume 34, by 
John H. Stewart. Trenton. N. J.: W.S. 
Shar,), printer, etc. 1882. 

We have received the bound volume of 

Seventh Stewart. It contains the decisions 


rendered by the Court of Errors on Dec. 19, 
1881, and was issued within a month after 
that day. It is hard work for the Law Joun- 
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wat to keep ahead of such prompt reporting. 
We did report these cases in the January 
number and next term we shall be several 
months in advance of the reports. The opin- 
ion in American Dock, etc., Co. v. Trustees, 
ete., of which we publish an abstract this 
month, does not appear in this volume. The 
last volume of the New York reports, which 
has just appeired, contains only the cases 
decided in March and February, 1881. 

Seventh Stewart contains a good many im- 
portant cases. The citations made by coun- 
sel are often given and there are several notes 
by the reporter. There is a strange mistake 
in reporting Miller v. Ferdon in the Court of 
Errors, p. 532, as if the written opinion of 
the Chief Justice had been the only one de- 
livered. Five judges dissented and two voted 
to reverse entirely and gave their reasons, 
and the vote being even the decree was re- 
versed, only so far as to be amended. See 
5N. J. L. J. 27. 











